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i^OiAia shew iiie Hcncrabie Guri jhar tlie aov^emmerfl 
5iiouJd be cciiaftrai\'J estopped irom .nrii(ifXj,ih.^:i arrjunieni" 
in -fhe fi rot. place, Since ibe. record une-^uivoaJiv -shci^xi.s 

fYit^f^e -tliai arquoieA! betcre., |udanO£oT Wcio rendered- Momowcer, 
tne aovernmer& also ..wcir/e^l an cppLT-funily -h^ brief ikrf 
da'im.duri.oq... dired appellaie revieu'. . &x nnainTtriia^. that if 
IS ■weil-S^itied Iqu' fhiTit, defendants cannct. mise i<3y€5 on 
.Af>pm\ Miai. were ncf preserved m fh£, frial courf unless ht. can 
: oafiofv' -ifie xburdensome piain errcr fe,5f/ "If i6 also sMed 
law inaf a defendant abandons all issues noj misdd /sad 
arqud in Inifial bri ef en aaoeal/ dnd tliaf- I iofina a claim ■ 
en review ...wifbout brierin^:!^ i} ...does, n&f preserve . ..i.tiZ „..An.d 
■j-maH^:^ fhaf a defendanfs failure ic brinq a^ issue on. 
c(i reef appeal bars raic>inq if in pcsf- ccnvicf'icn procedioc^i/ 
Gx pDs.it5. fhiai.it k^ouLc! 5eem a denial.of.due pri^tess 
■ of .the mcof. basic 5crf, -fc. Kold .a defendanf Id such ofricf. . 
..■ sfaodfircis .i)f preser"/afic?n while n^jf hcldinq fne qov'emfDenf ft3 
.tne Same oarden. 

Nonetheless,. ..£ ox..... a rques fJiaf .any at-ren^pf to hai'e his 
ZS't^' con^/icfi€?n osnulyzed. tender fiie ^'ojf erWiie'G 1 6iU.se is fiifiie 
icr a mv/ritid rf reasons.. 



*^ ■ ■ ■ 

h 5e_e,.e4., Snvder .V. ..Sumner . %0 hZd l^'IS (cflh Gn 1^92 A 

Z- 5ee..e...g.. Untied 5frte5 .\^ SLiiigcK . 7l..h3d ITi (ornunms]. \ 

3. Sfe,^, Tirrv_y^_Rm£i t^2 .W3d /^^Z .(DiC i^9t)^ 1 

^. 5ee.,e^, . j\aufnaan \/> UnJ-fed 5ffe.5 . 3^4 U.S.. 111. 22 L.Ed. 2c;?' 227.^^^5.0, ic4£ : 

-Z- \ 
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Anajygi^ relafrng to Coxs con vI cf Ion has 4 b^ pursuant 4 
■me burglary element of the 6-fa4u+e aM the Quicling prioaples 
sn T&vUr > becciuse W\5 conv\c\-'wrs In Z5^^9 wa5 -Qr.buraUrv,, 
Whereas fhe Z5^^' conv'icfi^n Wu5 ftr an enumefo^ed crime, 
. ancJyzioq, +he o^nViciion under the '^ o+lierwise i^v'Dlv'£5/'ca+6h- 
fli! Would render fhe \ar^uQQt ^' Is buralary'' SMrpJusaae. Jh. /i 
SeTTled..Jaw.. Tn-ai' all, .v^^'o^cls in a , slaiwlt ^re assmned .noeanioo " 
and nQthioj fnerein is h be con5trued as syrp!usa<2e, Se&.e,<^., 
Q\-2huo V. 41ei5ner ...,.7D F.3d iSlp (O.C. Or> 1995). 

To be '6ufYej Gx a^'ers ijnair Tay Ions ciiefiniKon of qenen'c 
burgjary is coorrolllnq. upon every crime c^ burqlary analyzed under 
fhe hCCA reaardless or how if is. defined by 6fak JaW^ and any 
Cri nae of iuralary nof . .coi^hd\ ntoa „ fhe 61 afuf cnv/ e l^menfe ..enunci afed 
in' lay i org defmifioo is eKcUde4 as ncf <3ual!fyinQ as a Viojeaf 
■felony under f be-ACCA. . , If i 5 axiomafic j then; +haf any bt-jralary 
nbf ^uoJifyina. under -jfie. *.^ is barajarv " InnqMaqe ,f&r_fa)!att .-to 
consriTum a ...V) o I enr. Tel pny. cannot Then auatjfv woder ihe r^tch- 
alt which. pQses fl'ie. v^ry 6Qme cj^uesfion cl is posed of by exdu^iC)^ 
wodert'he.bu.rQ lory .element. 

As a rnaffer or both oofninon sense and. sfricf judicial 
Scruriny fne ine5C(;5pabie conciuslc^ns afcremenfic>ned evoscerafe 
any claim by ..the government fhaf a class of buralarie^ k^cjer 
than fhaf defined .by, .lay J or .can <:fuallfy .under the § 92H'(e) 
.ft)(e)(/V) Cafch-^ll. 

fVooetheiess, CoX ma\r\\a\r\s fhaf a brief revievJ j^f -fhe 
ieqislcifive history of fhe ^fatute unecj__uiv''6;caily. sheWS tinat 



Case 1 :06-cv-01 948-HHK Document 3 Filed 1 1 /30/2006 Page 4 of 1 6 



his ,25^^' conv'iCTwn "fir burglary undtr TC.A. § 3H-l^-H0Z 

Ca){3) cannot c^ualify under -fhe ca-ich-all, irrespective, of 

CdXs ..prececilna flr<3urrien4s. 

Iwo days arter § 9Z4 (e) Wa5 enaciecl — and stVtrgl 

monihs before ti became erfeci'iv'e -- Conqrtss he-oao :\o 
coasider eKpandin^ Tne lisf of predicate offences i^no^ could 

rri q Q € r. iL See. . A rmed Gr^c Crifriinal -ieaisiaften ; Heannq on H.R. 

4^39 and H</^. 4748 beTorc +lie Subccmm, 60 Crime cf fln-e 
Hcuse CorTFon, DO the CTuclicmry , 99-ffi Cono. Zd 5^55. ^.4 (Ma^ 2\, 
l^SQ (htrei*f\awr Heannq). Ai "Hie en5u!nq heanncjS. fb ere. was 
a aenera! concensus that fbe opecific predicafe offenses of 
robbery ^nd ouralani ^ rooeTh^r witt") tneir respecTiv^e 

defini.rjcns 5 should ..be replaced .wlfb tbe .more aenerai ferm-S 

^^ ^ ' J m 9? I -i- ' i 1 r i '^ c "^ !i o /^ Kf 
Senous uruQ otrense ana vicJenT rerony . oee. H.H, Rep. No. 

S^l, 99fh Cfiog., 2d 5ess.3 6^8b). Tliere was . corrarr/ enable 

"disaqreemenf J iiicucb. ah cut How "k de-f'me "hbe ferrrj "yiojeni 



re J ony 



One proposed tsmendmenf, mfroduced by RepreSenfafive 
Wyd en of Oreaon ^ . tavored .... .a...brp.ad . def i nif )<£>n wbi ch Wo u (d. 
mclude crioaes aqalnsf bo+b person ^nd propcr+y : 

(A) an offense fbaf. |-^a5 as an elemenf fbe use, 
aTTtcnpred use ^ .or Ihreafened us.e ^.of., physical rfirce 
agai.osf di'^e. person or ormer\y or anofbecj. or .. 

(6). any.feiony -i^inichj.by ifs nafwre, ins/olves.a 

subs+anflal rIsK f h(A+. phys'i cal, fcrce aaainsf fbe 
person.. or propcrfy of anoihtr rnay he U5e(i In 

-H- 
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,- +he Course 0r oommiliinQ "hhe offense. 

H'A. Mb3% M^T-K Coocj.j Zd Sess (]9Bic) (emf>haa\s addd). Tin is proposal 
ojrew a r lurry of cnlicism. tt>r f-he inclasioP) o-f properfy crlrne^ 
v-v'as -hhoMqh^ -b be an unWorran+ed extension of redera I. criminal 
juinsaiction eacroacKina upon SraJe ^overeiaory and ov'erUadirf^ 
foe. Teclerfli prison sy6-i'eno . Sge^ e,q >. ^learioq Ci\ il (sTQ+er^enf of — 
Hui3he5 )- ■: 

A seconA prc^pDsa!, Injroduced by RepreserAahves ilaqbts 
and ^]cCol^um A would nc.v'e dcr'ined the Term ' \/i!:)lenj .telony ^^ 
much more narrowly as anvr 5ta"i"e or Federal relos-^v fhoT has 
as Gn element jhe use, aHtrr\p\-cJ us^ , sr threatenecl use cf 
physical Itrce fiOQinsf the per^cn ...of , ^noll-ier. H.R.^7^Bj.*?^rh 
C(?na-j ?^ Sess. (/W) (emphasii abided ), Tl-^Is deiinS+ion Would have 
-excluded- burqiary Q5 a predica-t-t offence, because fhe ac-j^ual or 



rhreaiened use ct lirce. CQ^riinat me person .is nol..^ ^n elemenl o-f 

m a^:. off ease,. See MtGn no at 2^ (s+ajerneni of Huohe^jfindicafinQ 

fhai fbe eKcluSion o-f- huralary Was deliberaTe). 

. .The H ucj he^ /.. A-ic Coll urn proposal Was ro und ly en f j a zed 
for its Tailurt ft) Include buraUry ..and.o+ber yioJent cnmes 
aQamsf properfy which, i-nouah +ney did nor have ibe acfual 
^r +nreGf ened use of firce aoainsf me person aS anelemenfy 

none fbe less . .pt^sed. ,. a - severe, i o hereof ddoa er td h umao life. See ., 

ti^') H eon no a-|^ 9 (stafemenf of Wyden,)-, ^d . af .23-,2'l ('s'fafetrienf 
cf James KnGpp ^ Oepufy Ass'f A+forney General ^ Crl ma OjV.jUiSi 

Oepf. of Jusflce). . , 



-5- 
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The amer\drf]eD{ Ihal Wa5 u I fi mildly' passed , and novV 
appears as 18 U.S-.C § 924 (ej (z) (s), was a compromise of 
sor+5. Ti detines -Vnt ferm *^ violent -felony' *' as: 

an\/ crime punish ab\t by l^on^anmenr -^^ra ler/Yi 

ex{:eeainn e^ne ye^jr fhar 

(i) ha5 as dn elemenl flie use, C(44empl£d use,or 

^'!^r^al€n£d. use of physical .ftrce aoQins-i- ^h^ person 

ot anofner'^ or 

ill) )'5 buqlcry ^ arson, or exTor+ioO; involves use c-f , , 
explosives 5 or oinerwise mvolvss consfwcf +ka"f present 
c^ Serious po+ential rlsK of lihyslcal jmury 4& finofhen 

Public L. K^o. 99-570, loc 5Ta4..3207 (1^84) (emphasis aaded). Hie ^ riH 
(e) (2) (6) (ii) cTilch-ail , i-jhi'cK permits -G^^lam ..crimes. to Serve. 05 
tK£.:ba5.1s tor sentence enKancemenl , ._was. desian€d...io saTiS'fy.t.be ,. 
ppQponecfts of HiR-.yy^, -Jhilt -Hie JioniiA+ion .ot.j'hai.prQyjsWn Ji; 
en mes wtVicb present a serious risK of iniurv/ tc "Hie pens^n was 
a Concession 4.. d'lnose fkveri no , .R,fi.a...iA7.4^ 

Thci,igh the cirfiendd ^fa+uk. lisis hurcilar^ as a predlcaTe 
offense, U.5, Assf Atl-y- Gen, Knapp pointed oa^ tf at the jusfifi- 
cation tor retain'inQ .burcjiary was because " yourrypicAl career 
crinoinal 15 .noosl liKcly.tD tea burn lar.'V, and.. thaf "even thoMCjh 
injury Jsnof an^.elemenf . cf the offense , "if is a pofenfially very 
dangerous cff ense, because . when you fafe your v'ery fypical 
residenrial burcjlary .or even y^ur pro fe5SWnat com mere ml burQiaiy^ 

-6- 
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iher-e \s a very serious danger 4d people who m)qh"i"be inad- 
verlanily iounci on Ihe premiS€S P lay {or M^S U.5, at 6!S-)9 
( Cifioq resTimony of A'lnf^nappj. The Taylor C^urfj heweVer^ 
pom red ca| fha-f Mr. Kf>app C|^ua(!±led his remarKs by 5ay)PtQ: 
Obviously J w« weuld do^ consldtr, as prl©r cor\^/ic*f'loaSJ wlia'f 
X uoikld - cad mUdemeaocr bura lories > or yoar Tech nlcat 

ns Jo^ylor candidly, admits^ Ddr all burakrie^ ouaUKj, 
On iy . ,f hose-- , conira imnn. +h e bas i c elemc n.f^ ^f wn 1 a w4 q I or 
Mnprlvlleqed soTry in-to ^ or remainina in a bwiidioQ or s\'ruciurt 
with inlenf 4t) cemmij a crime "hhereio would qua I try under 
-fhe ^° is burdGry" prcvis ) on ; ^ expressly s-tciV^oQ fnoi it's defiottion 
(SpprDXi males irhai adopred fn.+he A-lcdel. Penal Gide ,. 4^5 U.Si 
n.&5 which eKciades all crimes of buraiary where "hhe premises 
^,re ar "tbe Time open i^ "bne publ/c. /^ men can Law Insli+ufe , 
' Aiode I . Peofil . .Code § ... 22 1 . ) ( i 9 80 ) , .&urq I «ri es oof con'^ain i nc^ -f h t 

■hw'o „rd6 u i 5 i J-.e _.e J e no en"b a re m e re !y "he c h n I c a I hiAralanes.- 

broader Tnan -fhe ' js buraUrly provision because mey do no-f 

]r\vo\vt . ccnduci.-mai presenls ^. -striouiS po+enlial risK .of physical 

injury 4d another, 

The CA+cH-a)l prav'islon In § 92^ (e){z)(6)(ii} is^ in conrexb, 
anobiCjUouSA li" could.be read 4d refer ^ as did HiR, 4^39, only fa 



5. .where fhere js^ (Smblgulhy Jn a crimmai sf^vfuft , cbubfs are neSojv^ed 
in fi;vvor of defzndani, Un'A&d Sfajes v, 6ass > Ho^ U.$, 334, flS.Cf 
515 (mi) 3 fiifuiio V. Uniled Sfgfes , H^l U.S. 38{, 65- L,Ba. Zd Zos^, 500 
S.CK ZZM7 fl'9&0); Unifed 5f ales \/. VaMler . .m F,3cl 7s<^ (fiihCln ms), 



-7- 
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mren-ses which ky+heir very na^urt pose a rlsK -^-^ injury 
4d an o+h €r , 5 i o c e rrst sp e c i t i ca I ly e n w rn erai'td cr ] m £5 +Ha+ 
precede ir\t calch-all Uoquaoe ^re all £)ffen3€5 lAihich by-fiieiV 
Very n^riTure obviously post an innerenf nsK of mjury 4; i'nd 
perion ^ Ti^ls inTerprefaTion may be tKc. mcsf plausible, On 
4)15 View, -\ht offtnst of TCA. § 39-,H- qi^^Z (a)(3) af i'55m£ 
here cduW OD-f fairly be called a ' Vioient fej^jny '' beC(:iU6£ 
"TTie lay lor Courts analysi5 has excludecl Vnls 4ype of -j-echmcal 
OMralary since , by.j-b, very naiure, il cio^s nc^ necessarily 
pose a sef[Da6 risK o-f injury fo ano+ber. 

Whereas TC. A> <§ 3^-H-^OZ (a) (3) , ilne crime of convic-fion 
here^ pemoi-hs Oinvicfion tdt enlenno a buildina open Id fi^e 
public and comm'i+Tinc^ fnefi-^ and do.e5 nof re^^-uirt enfry it? 
be nriack wi+K mfenf "k commif a crime, if UcKs fine mnerenf 
risK: of injury to o^oiher fbc\T is found in huralanes mv^lv^iocj 
MnUvvful enfry Vv'ifii infenT f:- cemirur a crime. . '. . 

Jn.. 6\ .. receaf case, before fbe ..Elev/enfb CiVcuif ^ U>5, Coi^r't ■ 
of Appeals > A fhree-Judqe , pAoel mis loferpre+ed a. v5f <^iTerrienf 
made,, by. fbe .. .Coui-f ...in... , lay .lor &{. n(>ie..9.. ,«nd'. used ^f in -5uc.h .c\ 
way TO . circMmvenf fhe raci ,, "fhai . all crimes of. ^* burQlary" .nauif 
b€ analyzed .under fhe is burqlary .prono <:?+ fhe ■S'fcfufory 
feSi under "fhe A CCA :~ho a\'o\d Ihe aiierns:^-! ive or^no ftndtnna 



4 . Unifed 6Taie5,.v/, .. MciHfe.w5 , No > , 05 - )3 M^l { Oci- 1 2 ; Zooi>) , 



-g' 
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The./ iS burQiciry I uOQuacje 6ur.plu6aQe, i->jhiit "fhe IcwjUr 
Courj did Si ate -- aibeilj in did-m-n — - fliai ^' Tlie Gcvern- 
iroeni remair^s. -Free ii! arque +haT i^nv/ offense- mdudin^ 
cTienses Simuar. Tc. atnenc biiralQr\j -- .shoi\ld coanr +oward5 
enhance mtnr . .',■ . under tne orherwise clouse j 'ay lor ., M^{-5 
U.S. af 600 n..9,, \\0 6Xf. a+ .2159 a.5,. fhal sia+eonenl in no . 
Wise Torec\os€S. upon a c\a\m- fiiaT , Where: fhe crlffse. ar - 
issue is ' burokry , if ,mu5T be analyzed under fhe 'Us burakn 
pr-ood . Nt>r does_.il permif fhe infenor courts. iv include . 
as *' Gtie'nSes siniHar fj nenenc buralary aciuai cnmeo or 
burq lary nof conTGininu fhe rec/uiSife qenenc owralary ejemerrb, 

ine correct snTerpretoti on i6 tnar the similar -b 
Generic byrqlary' ... sjajement. perrn.iT5 e.nhancefnenf under. -fhe 
ofher.vv.')5e pron^ Ti^r cnmes havma eiemenfA 5imilfir fa cieocnc 
turaiary fhouqh Utseled (?^5 ofher fhan hur-oi^larx/ ^ or cvefr^rher 
crimes 6uch, AS afrernpfed bumiary cr conspiracy f) commif 
DLira iQry , vjh ! ch have. . ..e lemenfs 5ubsf anf lal !y al.mi tox. to, qenenc uMralar 

\o he cerfa'iO fn^i fnis mterprefafion Is file only 
pii^^usible oAe^ Cox poinfs cul .+nai .,fn.e_ ..whole, lavjor case , 
ifself^ would nave . .been unoecessarv if acTu^l crinnes 
defhned as burcjiary cotdd nave been analyzed ^tnder 
fne aliernafive pronq, 

in suimnoafioO; fht jay lor. Courf made clear .fKaf ciciual 
buralary cri^^es musf confam fne fwo-reqaisifc eieonenf^ 
enunciafdd or fliey simply do nof consflfufc vvo\er\T felonies 
and are e>^cluded -Cafea€?ncalty from fur+her analysis, if ^ny 



-9- 
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Qnc\ a\\ crimes or o'^^ralary coulcl be analyzed, uncUr iht 

, .could., and rnosj fil^ely would have spared. 'Hie judicial resources 
\T t>^pei^d^d. \{ creaTiDQ int ca^ieoorical approach '' and 
otfirwDQ qentnc Durolary ana simpK/ disposea or layior 
■ VvJ 1 f In TH e 5-i a 1 e nn e ni rn a I , no \. w i rn s 4- a n d \riC>^ f n e S rai MTiJry 
deTJniTion. A. "fhe. prior convjcfion ine CoMris need onlv tc- 
Tind,Tna+ ciny pn'or coriviciion ' f'nv'olveEdj£onduc+ iha'l'. pre- 
sent a;5er!Qu5 p.ofcntiQl risk of . physical injury ,4o ano+her 
under § '^/Z'^/e)(z.) (6) Oi)^ ^anct need nc\ analyxc hur alary _cen-Vi client 
under me. J 5, burajary prone Thar is c^cj whai lay lor did. 
fiu^ie clearly, it GonQress in't'ended S ^2H' (e)(z] (6)(n) -to be 5& 
brood in reach as 4d include even 4e(:hn!.cal bMrfliaries^ it Wouid 
not nave ^numerared bui-qlary in a Wnolly separaTC clai'^sc^ and 
loyigLT \^oiA\d noT nave Kad to d/-5cern which ourakne^ Conar<f<s 
]r\\er]dzd do include or exclude, 



JX 



Cox hc\5 .previeusiv shovvn "m.af -l-ne 15(o^ judamenf 
proAcunce^ h'inn Quiliy onk/ or ine crime cf T. C. A. § 3'^-W'4(?Z . 
Thereby failing enftrely do specify.. ...wheAner- -fh€,.acTual CGnvicficn 

Wa5 ^ -fer .5u.bsec+ion C*^} d) ; (^) (l) ) {a).(3); or (a) (4). :. . . . 

Tne,...:b.urden . v^Jas .on dlie Govern ncienT h> es^ohWsh .fiiaf Gx 
Vv'as conv^fcfed cr a specific 5ubsecfUn ff>af ..conT'at.neci diie 
two- basic. essenfiCil elements enMnctaTed by \a\}\or , n cifnef" 
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fhan even 6Tter any proc^ of coc\V\cV\Dn ..or a particular 
5 lib sech Oil -~ Ut a\ont one +naT q^ualitied under Taylor — 
iht acV€rnmen+, When cojled wpon 4d . offer proof, Seni.Transcnp 
AT ^,, +iT<f claimed f?. have m afrendance a iVlnSam l\\ocrc, 
V fne aenllemdn who owned me business in oMesVton f Id.ai 
1 , and . f nen b.ecj an .reel f 1 no an ! n d ic+menf +n a+ .d-^a ratd 
Coy. with enWino a^ business. buUdincjct MiKe Cas+le..-. 
n©-f o^en t© Tne puirH"c.? lb Id, (emphasiS .added). 

■ . . Aanonna rhe oh'Vious Tad "mat rne indlcfmeriT icUnTitied 
as fne owner someone other than }\\r, tAoort ^ fhe Qovernmccrc 
. cooTirwAtd TO cDtuocaTd m^>ifer5 by nexf c\a\rf)\m ti^ai the- 
■ j u do m e n f ^ S n d i ea+es ,, . , f b £ d e f e nd anf was rou nd q u i ,1 f y by 
tne Court of fine dffense as dnaraed In -tKe mdicimQfKt^^Td. cA 
8 (erriphasi^ added). . " 

Despife the fact thct tbe judom^f^T uneqMiv'ocaily did 
Aot contain . any such indicaiion .and fne .i ndicfmenT wroaqly 
J d € nf i ,f I ..ed M I Ke , Casf I e. .as . tb e .own e r of f h e building 



ma ~~ sec 



sfafernenf of Mr. Layman. ..a^ 8- { we do h^^v'e tht real owner 
o-f thcvb,,. propef4y here 7.-- the QoVernmenf. wen4 t> .oreatJendtiis 
fo draw atfenfion away Trom- the TAcf fhaf .'fKe judannenf did 
nof in fact pronounce Cox qurlty of viclafinQ any specitic 
Subsecfion of T.C.A,;§ 39-m-HoI^ because as the aovernment 
I at er ad m f f^ : ^\., you can+ s i mp ly looK 4o 3 9- N - ^£>1 , +ke 
lennessee sfa^wte, 4o decide "Hils ^uesfiorky because if con* 
Ta*n5 a non-aenenc burglary. 5© pimply by resorftoq it> 
fKe sfafufe. We Would nef Know which bwr^lary fKiS 
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de-fendani had pled QULil^f io . ^. ^i iO, 

The aov'ernnienT was, -niu5 frylnQ io circuFfiv^ent 
laylors caleoorlcal <:ipproach by sway] no ilie courf^ wi4H^ 
/l4r. iv'loores presence and claims he could +e5"l"j-fy 4o pur- 
ported under lyinq racTs^ -fo over|ocl( the iudc^menTS Tailure 
tc pronounce Lox" guliiy or xnolannQ a generic burqiary 
S-haTu+e. .— - 

. Oejense counsel ^utc^iy ptDinTed ou,{ "to rne coun^ tnat 
+n e qpvern m en, I s claim fh al i n e . j u d c^ m e ni i n d i cajcd Cox 
Was Tound. cauili-y , as ch^sraed tn ine •indic'i'meni '^ t-v'as noT" 
True , id. a-f JZ-!3 , imd reirer^+ed +h£ fach tha+ ir is +Ke 
.q Dvern men4"s burden 4o prove Cox oled to ar^cl Was -faund 
quilty ei a parricular subsecfi'on ^ i. bid ,,... and d-he TacT "maf 
^^ +he acvernmen'f has no+ proven and canno+ ppDv'e -jhai we 
pied Auiiry "b ^ny particular 5ubs€C"flon of ^Ol f. Jbid > 
C&x Would show "hnai" rne record was barren 6t any 
proof +haf he pled h or was. Tound quljfy of any .subsecfioo 
cf TC.A. S 3'1-1M-4d.Z , Howev'er, defense co.unsef had prev'jousk^ 
Tiled wifh fine CGiArr an. affidavif of .Mr.._5am . Moort ^ see . 
Exbibif A^afi-ached here-b ^ fhaf proves. ihe ZSk^ 1 nd 1 cf men f 
was riddled wlfh inc£)rrecf all eaaf ions concernina .4i">e rden- 
4'ffy oT fhe owner and whefher dfie buijdinQ Was open fc 
file pwiilic ^f. fhe f I me of .41) e cripne. The .record sh^ws 
diiar f h e cour f no ad e no m eoTi on of . m 1 5 e \/i d en ce . 6 1 n ce 
if absolufely undermines dr^e . aovernnoenfs effcrfs of obfus- 
cafi©n on fhe {^uesfion. of fhe judanoenfs fai.luref) specify 
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a .c^nvic+ioo -for a parficular aeneric 5ub5ec+i'oo. 

Cox Swbmi'i'S Wis EKhibilA. herein as evidence ;, no4 
of Mnderlyinj tAcfe of "Hie crime, bu^ ©n H-^e ^uesfion 
vJhe+ber il was cpproprJak Tt>r ibe courf 4o maKe iiie ^Irrlim^ 

*^ And a I tKouqIi Tne jadqmen-|" in +he cas e 
a&es HOT spedTicnlly eUk^rale o« exaclly 
wlial +l^e defendanf Was consAcied ci, ]{ 

- does nave ine same case, number as iiie 

i h d i cf m e ni , and -fn t b lo c j< -fe r '' I nd I cf rfi enf ^"^ 
15 checked off- So I fhinK +Kere is af 
least more d4^an a reas&nahlt inference 
Tna+ whaf -me detendanf was charaecf wl+h 
if» -Hie iftdic+menf Is ^^^e same offense -fir 
whlck he Was -G^fiv^lcfed. 

Senf Iranicnpf ai. It, When f^"ie only tVidence. before fbe court 
on +he judgmeofs failure fo elaborafe a Subseefi<[?n s+ronaly 
deinonsf rales fbaf fbere was more flnan a. reasonable mf erenee 
■fh^sl- 4f e defendanf. Sd nof ..pjead ...fo nor was -feund quiify 

en+erio<3 a bwsiness closed io fbe public as fine Indlcfmenf 

chqraed. ; 

jm 



£ 

or 
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.tlnoMy^' Cox raises the cla\rf) fhal Une Z^49 tJudq/nen+ 
!5 unconsTt iufionaliy' vaaue and violativ'e cf hi^, nahTS 
under Federal law. 

In 30 much as TC.A. S o^,'l4- 40Z provides -for CM) 
tour separarc and clis+i'ncf crimen inai ct\rry Vary]nQ charges, 
of societal .STiao-iu and punishmenr acccrdmo iv which or 
The -four cr\\r)ts \s the en me cr_xcav^ic.rion< Cox .mat'ntaiAS 
iKaT hi^i 25' ij^ CJ-^dcirnenT J vv^nich Tails on^trs race 4Q..,5p.eci-f\/ 
a speciiic crime of conviclion^ is ur\consV\{u\\or\a\\y vmut 
and 15 ho % unrzWahit basis hr enhancement 4j'nder Fe-aera( 
law. 

ihoigh under lenneosee Lavg each o-P iiie Tt.ur disfinc 
crifr,e5 under TCA. 3 3=i-iq-qoz are classiffcd as Class D 
relof\ies punishable by the sarYie imprisonmenf^ tKev ec^ch 
provide ftr c/jfferenf cleC|riee5..of .SociCTal sriama. The ZS(o^^— 
Uud^menf raib 4d sfa^'^ ^jllh, cer+aSn+y "H-^e crime i)f xenvicfic 
ar^d leaves ..Gx -kv suffer s+iarna qrea+er than iV)a^ carried 
by his aCTual crime. Whereas the Ti^dcmen't' ts- con5ider€d 
lav^/fuily sound under Icnnesste^ LaW, ft fs Gx-5 Qa-5iT-ion -fhat 
the laws (jf Itnnessct respficflno CfudoTr^enh of this nafure. 
art vioUftvx of if.e Fotirfeen+h Amendnienf "b tKt Censflfuf. 

i^nreover, (ne 2549 Jwd^noen-I' is unconsf il'ul!<cncd(y 
v^a^'ue Tor .jailwre fo 6pecify with cer+Ainty the acfual 
crime or c&nvicti£)n , Inhere TWi!? of +he disfincf crimes 
under l,C, A, § 3^-l^-M.OZ provide a basis -fer senfence enh<ance 
menf up -h lite- imprisonment and fhe rernainincj fwo' dc oof 
The J. ud-grnenf ,lhus, is not a reliable basis under flie 
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uue rroc£55 CiauSt upon which enhancemeAT may hi 
jawi"uilv pursued. 



'.XecLATccl per 26 u.S.C. v§ n^4? on +f)i5 fhe 3rd ^lay of 



November, 200^, 






hay man a LoX In prop n a persona 



PO Box, 150/40 
AiiGnfa3 6A 3o3!5 
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tXHlBlT A . 

UNITED STATES DISTRICT COURT 
- EASTERN DISTRICT OK^^ 

At Chattanooga 

UNITED STATES OF AMERICA/ - . 

Plaintiff 

V. No. 1;96-cr-82 

Judge Collier 

RAYMOND HARDtE COX, 

Defendant 

AFFIDAVIT 

The business building alluded to in Count One of the grand jury - 
Indictment qf Raymond Hardy Cox on 27 November 1991, was actually 
owned by me at that time and not by Mike Castie as stated in the fndictmenu 

Furthermore, to the best of my recollection, the establishment was open 
twenty-four (24) hours a day during the period of 27 November 1991 . 



SAM MOORE 
DATE 



STATE OF TENNESSEE: 
• COUNTY OF HAMILTON: 

Sworn to and subscribed before me 

this the 3/ day of C^a/j^ , 19?^, 

Notary Public 

My Comnf^lssion Expires: /^V^ ^/ 




